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MAY IT PLEASE THE PANEL 

Introduction 

1. This memorandum is filed on behalf of Woolworths New Zealand Limited 

(Woolworths).  Woolworths made a primary submission (DPR-0396) and 

further submission on the Proposed Selwyn District Plan (PDP). 

2. Woolworths appeared at the hearing on Topic 3 (Urban Growth) on 29 

November 2021.  The Panel had questions at the hearing relating to the 

scope of Woolworths’ relief on the Urban Growth chapter.  

3. The purpose of this memorandum is to outline why the relief sought by 

Woolworths on the Urban Growth chapter falls squarely within the scope of 

the original submission. 

Legal Test for Scope 

4. The Panel is required to make its decisions on the final provisions of the PDP 

in accordance with clause 10 of Schedule 1 to the Resource Management 

Act 1991 (Act). 

5. In making its decision on the provisions of the PDP Urban Growth chapter 

and any matters raised in submissions, the Panel must be satisfied that there 

is scope to make such amendments.  In doing so the Panel must consider 

whether: 

(a) the Woolworths submission is “on” the PDP Urban Growth chapter; 

and if so 

(b) any amendments are within the scope of the original submission 

such that the Panel has jurisdiction to make the amendments. 

6. Whether the Woolworths submission is “on” the PDP Urban Growth chapter 

is not at issue.  The question the Panel has posed is whether the 

amendments sought by Woolworths planner Ms Panther-Knight (attached 

as Appendix 1 – Red Line Relief) are within the scope of the original 

submission. 

7. Case law applying clause 10 has established the legal test for the 

permissible amendments that a decision-maker can make to a proposed 
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plan. Amendments must be fairly and reasonably within the general scope 

of the proposed plan as notified, an original submission, or somewhere in 

between.1   

8. Another way to consider the issue is whether the amendment in question 

can be said to be a “foreseeable consequence” of the relief sought in a 

submission.  It has been confirmed by the Court that the scope to change a 

plan is not limited by the words of the submission.2 Consequently, changes 

that are incidental to, consequential upon, or directly connected to the 

submission are to be considered in scope.3 

9. The question of whether an amendment goes beyond what is reasonably 

and fairly raised in submissions is usually a question of a degree based on 

the terms of the PDP and the content of submissions.4  This should be 

approached by the Panel in a realistic workable fashion rather than from the 

perspective of legal nicety,5 with consideration of the whole relief package 

detailed in submissions.6 

10. The purpose of the scope test outlined above is to ensure an effective public 

consultation process that provides the opportunity to oppose any changes 

sought in submissions.7 An informed and reasonable member of the public, 

having read all of the original submissions, should have appreciated that the 

decision-maker might have made the amendments had those submissions 

been accepted.8 

Woolworths’ Submission 

11. The original submission of Woolworths highlighted the following overarching 

concern with the PDP: 

Woolworths considers that the Council’s approach in the PDP does not enable 

business activity to flexibly adapt to the anticipated growth of the District and in 

 
1 Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA 408 (HC); Re Vivid 
Holdings Ltd (1999) 264 at [19]; Gertrudes Saddlery Ltd v Queenstown Lakes District Council [2020] 
NZHC 3387 at [58]. 
2 Westfield (NZ) Limited v Hamilton City Council [2004] NZRMA 556 at 574-575. 
3 Well Smart Holdings (NZQN) Limited v Queenstown Lakes District Council [2015] NZEnvC at [16]. 
4 Countdown Properties (Northlands) Limited v Dunedin City Council [1994] NZRMA 145 at [166]. 
5 Royal Forest and Bird Protection Society Inc v Southland District Council [1997] NZRMA 408 (HC) 
at [10]. Endorsed by the High Court in Gertrude’s Saddlery Limited v Queenstown Lakes District 
Council [2020] NZHC 3387 at [74]. 
6 General Distributors Ltd v Waipa District Council (2008) 15 ELRNZ 59 at [58] – [60]. 
7 Royal Forest and Bird Protection Society Inc v Southland District Council [1997] NZRMA 408 (HC). 
8 Foodstuffs (Otago Southland) Properties Ltd v Dunedin City Council (1993) 2 NZRMA 497 (PT). 
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summary, Woolworths seeks consideration of more aspirational provisions for 

growth in the PDP, utilising the strategic process of a plan review to 

comprehensively and sustainably plan for, enable and respond to growth.9 

12. Consequently, to resolve this concern, Woolworths sought the following 

relief in their original submission: 

(a) clarification and any necessary amendments to the PDP to address 

the matters outlined in the submission; 

(b) the amendment of the PDP’s “centres” approach to be adaptive and 

responsive to evolving retailing to achieve the best outcomes for the 

District and its communities; 

(c) the implementation of a “centres plus” approach in the PDP that 

adopts a more flexible planning regime in comparison to the PDPs 

direct and control model of setting commercial land supply and its 

use; 

(d) a more appropriate activity status for supermarkets, as essential 

services and catalysts for well-functioning urban environments being: 

(i) permitted in all Centre zones; 

(ii) restricted discretionary in the Large Format Retail zone; and 

(iii) discretionary in the General Industrial zone and General 

Residential zone; and 

(e) any necessary consequential relief to give effect to its submission. 

13. As outlined in paragraphs 7 and 8 of this memorandum scope is not limited 

to the red line version in the submission, consequential or directly connected 

amendments are considered in scope.   

14. Accordingly, the Red Line Relief sought to the Urban Growth chapter filed 

with the evidence of Ms Panther-Knight falls squarely within the scope of the 

original application for the following reasons: 

 
9 Woolworths New Zealand Limited Submission on the PDP at [19]. 
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(a) the Woolworths submission raised multiple concerns and issues with 

the provisions of the PDP relating to controls around the appropriate 

location of commercial activities in the District and the need to be 

consistent with CRPS Policy 6.3.6(4) which seeks to implement a 

more responsive “centres plus” approach to commercial activity.  The 

red line relief sought in the evidence of Ms Panther-Knight to the 

Urban Growth chapter can be reasonably foreseen as a direct or 

otherwise logical consequence of the broad relief sought in the 

original submission.  

(b) the Red Line Relief provides the mechanics to address the 

overarching concern of Woolworths regarding the “centres” 

approach;   

(c) the relief sought for the Urban Growth chapter in the Red Line Relief 

provides overarching consistency with the specific relief sought in the 

original submission for each separate zone; 

(d) an informed and reasonable member of the public having read the 

submission should have appreciated that the decision maker might 

have made the amendments; and 

(e) there would not be any prejudice to any person who has not lodged 

a submission. 

15. Ultimately it is considered that the Panel can be satisfied that the red line 

relief is appropriate in response to the public’s contribution to the PDP.10 

Dated this 3rd day of December 2021 

 

Joshua Leckie/Mia Turner 
Counsel for Woolworths New Zealand Limited 
 
 

 
10 Albany North Landowners v Auckland Council [2017] NZHC 138 at [115]. 
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Appendix 1 to Kay Panther Knight Evidence:  

Redline Text for Urban Growth Chapter (black edits are Council proposed, red edits are Woolworths) 

UG-O1 Support proposed amendments 

UG-O2 No amendments, objective ok 

UG-O3 No amendments, propose following: 
 
There is sufficient feasible housing and sufficient business development capacity within Greater Christchurch to ensure: 
1. The housing bottom lines are met; 
2. A wide range of housing types, sizes and densities are available to satisfy social and affordability needs and respond to 

demographic change; and 
3. Commercial and industrial growth is supported by a range of working environments and places to appropriately locate and 

operate businesses consistent with, and complementary to, the District’s Activity Centre Network and the needs of 
residents. 

UG-P1 Support proposed amendments 

UG-P2 – P6 No amendments, all ok, except below (P3/P4) 

UG-P3 Propose following: 
Avoid the zoning of land to establish any new urban areas or extensions to any township boundary in the Greater Christchurch 
area of the District outside the Urban Growth Overlay. 

UG-P4 Manage the zoning of land to establish any new urban areas or extensions to any township boundary outside the Greater 
Christchurch area of the District outside the Urban Growth Overlay, where it maintains a consolidated and compact urban 
form. 

UG-P7 Support proposed amendments 

UG-P8 – P12 Neutral re amendments 

UG-P13 Neutral re amendments, noting changes per this policy could occur in line with proposed changes to P15 and P16 below 
 
Residential growth – Greater Christchurch area 
Any new residential growth area within the Greater Christchurch area shall only occur where: 
1. Extensions assist in meeting the housing bottom lines (minimum housing targets) of 8,600 households over the medium-

term period through to 2028. 
2. A HDCA and FDS identify a need for additional feasible development capacity for the township and the additional 

residential land supports the rebuild and recovery of Greater Christchurch. 

Commented [KPK1]: Seeking flexibility in provision for 
commercial and industrial growth in accordance with the 
Strategic Directions and centres plus approach proposed by 
Woolworths’ submission. Approach also consistent with 
recent consent order on Dunedin 2GP, that approach being 
to recognise that supermarkets are different from 
comparison retail or high street retail and can and should be 
co-located with the residential catchments they serve. Lower 
order provisions can address appropriate assessments 
required to ensure compatibility and Council can retain 
discretion through activity status in various zones. 

Commented [KPK2]: The intent is to remain consistent 
with the CRPS within the Greater Christchurch area which 
has already identified the future development areas. 
However, the two policies (P3 for within Greater Chch and 
P4 outside Greater Chch) result in unplanned or out of 
sequence plan changes for zoning within Greater 
Christchurch having a much higher bar (“avoid” versus 
“manage”). In my opinion, the NPSUD supersedes the direct 
and control approach of the CRPS and the UG chapter should 
present equal opportunities for sensibly considered /rational 
urban growth regardless of where they are in the District. 



3. The land is subject to an Urban Growth Overlay and the area is either: 
a. ‘greenfield priority area’, or any subsequent urban growth areas or urban containment boundaries, in the CRPS where 

it is a residential activity; or 
b. identified in an adopted Rural Residential Strategy and in accordance with CRPS Policy 6.3.9 where it is a rural 

residential activity. 
4. The minimum net densities of 1215hh/ha for residential activities unless there are demonstrated constraints then no less 

than 12hh/ha or 1 to 2hh/ha for rural residential activities are met; 
5. A diversity in housing types, sizes and densities is demonstrated to respond to the demographic changes and social 

affordability needs identified in a HDCA, FDS or outcomes identified in any relevant Development Plan; and 
6. An ODP is prepared that addresses the matters listed in UG-ODP Criteria and incorporated into this Plan before any 

subdivision proceeds. 

UG-P14 Residential growth – Outside the Greater Christchurch area 
Any new residential growth outside the Greater Christchurch area shall only occur where: 
1. There is a demonstrated need for additional development capacity within the township, including where identified in any 

relevant Development Plan; 
2. The land is subject to the Urban Growth overlay, or the township-based opportunities and constraints identified in any 

relevant Development Plan are addressed; 
3. The minimum net densities support a range of housing types that respond to demographic change, social needs and 

outcomes identified in any relevant Development Plan; and 
4. An ODP is prepared that addresses the matters listed in UG-ODP Criteria and incorporated into this Plan before any 

subdivision proceeds.  

UG-P15 Propose following: 
 
Business growth – Greater Christchurch area 
Any new areas to support commercial activities, industrial activities or activities provided for in the Port zone or Knowledge 
zone in the Greater Christchurch area shall only primarily occur where: 
1. A BCDA and FDS demonstrates a need for additional suitable development capacity within the township or and the 

additional suitable development capacity supports the rebuild and recovery of Greater Christchurch 
2. The land is subject to an Urban Growth Overlay and the area is either: 

c. ‘greenfield priority area’, or any subsequent urban growth areas or urban containment boundaries, in the CRPS where 
it is an industrial activity; or 

d. Consolidated within a Key Activity Centre or within an existing General Industrial Zone, Port Zone or Commercial and 
Mixed Zone. 

Commented [KPK3]: Seeking to enable the policy 
framework to consider alternatives to recognised, pre-
existing UG opportunities. As drafted, the policy excludes 
new areas from being considered if they are not already in 
the UG Overlay, which is restrictive and not responsive. Also 
seeking to include flexibility and reduce the seemingly high 
policy threshold for what urban growth needs to achieve to 
be supported.  
 
Further, given the UG Overlay only applies to General Rural 
zoned land it would appear difficult for a site to be able to be 
in both the UG Overlay AND live zoned for commercial use, 
such that the existing clause 2 is contradictory / 
unachievable. The exception to this is at Leeston where live 
land does have a UG Overlay. 
 
Proposed deletion of sub-clause 2 removes unnecessary 
restriction and it is considered that the remaining sub-
clauses achieve the intent of the UG chapter, consistent with 
the NPSUD. 
 
Finally, it is considered similar amendments could be made 
to P13 and P14 on residential growth, for consistency in 
respect of approach to UG across the board. 



3. A diverse range of services and opportunities is provided for to respond to the social and economic needs identified in a 
BCDA, FDS or any relevant Development Plan. 

4. The type, scale and function of new commercial areas are consistent with, and complementary to, the Activity Centre 
Network and the needs of the catchment that the activities serve and support mixed use activities, unless located in a 
Large Format Retail Zone; 

5. The location, dimensions and characteristics of the land are appropriate to support: 
a. Commercial activities, industrial activities or activities provided for in the Port Zone or Knowledge Zone Activities as 

anticipated within the zone that are anticipated within the existing General Industrial Zone, Knowledge Zone or 
Commercial and Mixed Use Zone; 

b. Community facilities and public spaces where these are anticipated by the land use zone; and 
6. An ODP is prepared that addresses the relevant matters listed in UG-ODP Criteria and incorporated into this Plan before 

any subdivision proceeds. 

UG-P16 Propose following: 
 
Business growth – Outside the Greater Christchurch area 
Any new areas to support commercial or industrial activities outside the Greater Christchurch area shall only primarily occur 
where: 
1. There is a demonstrated need for additional suitable development capacity within the township, including where 

identified in any relevant Development Plan; 
2. The land is subject to the Urban Growth overlay or is consolidated with an existing township Town Centre Zone, Local 

Centre Zone or General Industrial Zone;  
3. A diverse range of services and opportunities is provided for to respond to any specific social and economic needs, 

including where identified in any relevant Development Plan. 
4. The type, scale and function of new commercial areas are consistent with, and complementary to, the Activity Centre 

Network including supporting mixed use activity in the Town Centre Zone; 
5. The location, dimensions and characteristics of the land are appropriate to support: 

a. Activities that are anticipated within the zone Town Centre Zone, Local Centre Zone or General Industrial Zone; 
b. Community facilities and public spaces where these are anticipated by the land use zone; and 

6. An ODP is prepared that addresses the relevant matters listed in UG-ODP Criteria and incorporated into this Plan before 
any subdivision proceeds. 
 

 
 

Commented [KPK4]: Consistent with amendment sought 
to Objective 3. 

Commented [KPK5]: Some commercial land needs to be 
just that, not all needs to accommodate mixed uses. The first 
part of the clause is appropriate/all that is needed. 

Commented [KPK6]: Simplifying the clause without 
intending to change the intent. 

Commented [KPK7]: Consistent with amendments sought 
to P15 above and seeks flexibility for location of new 
commercial zones which may not always be consolidated 
with existing commercial zones. 
 
Also consistent with amendments sought to Objective 3. 



UG-P17 Propose following: 
 
Urban intensification and redevelopment 
Encourage the urban intensification of urban activities or redevelopment of existing land within urban zones to assist in 
supporting the district’s urban growth needs, including through the implementation of an adopted Urban Intensification Plan 
or any relevant Development Plan, to: 
1. Minimise the loss of the rural land resource, particularly highly productive land; 
2. Maintain the effective and efficient use of infrastructure and the strategic transport network; 
3. Support housing choice, increase the availability of affordable housing and enable economically resilient and diverse 

commercial centres, including by providing mixed use activities in and around Key Activity Centres’ or Local Centre Zones; 
4. Promote consolidated and compact townships that support resilient, diverse and self-sufficient settlements; 
5. Promote the regeneration of buildings and land; 
6. Achieve higher residential densities in and around Key Activity Centres, Town Centres, Core Public Transport Routes and in 

locations where there is safe and convenient access to public transport and public transport facilities; and 
7. Achieve higher floor area ratios in the Commercial and Mixed Use Zone and General Industrial Zone to optimise use of 

commercial and industrial land; 
X.    Provide for the functional need of commercial activities to be located accessibly in relation to the residential catchment 

they serve; 
Provided that urban intensification or redevelopment does not: 
8. Generate adverse amenity effects on the surrounding environment; or 
9. Undermine the safe, efficient or cost-effective operation of infrastructure or utility services; or 
10. Generate reverse sensitivity effects on important infrastructure. 

 

UG-MAT1 Neutral on amendments 

UG-SCHED1 Support amendments (inclusion of business growth reference) 

 

Commented [KPK8]: Seeking flexibility and consistency 
with amendments to Objective 3. 


